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LEGAL ADVISORY 

 
 
FROM: Paul H. Pincus 
 
TO:  Clients and Friends 
 
DATE: April 13, 2020 
 
RE:  New York State Enacts COVID-19 Sick Leave Law 
 
______________________________________________________________________________ 
 

In response to the COVID-19 pandemic, Governor Cuomo signed into law on March 18, 2020 the 
New York COVID-19 Sick Leave Law, S. 8901 (the “Law”). The Law, which was effective 
immediately, requires employers regardless of size to provide sick leave to their eligible employees 
who physically work in New York State. The sick leave to be provided is paid or unpaid leave, 
depending on the size and net income of the employer. Guidance issued by New York State on 
March 25, 2020 is attached to this Legal Advisory.  
 
Eligibility 
 
Employees are eligible for sick leave under the Law if they are unable to work due to a mandatory 
or precautionary “order of quarantine or isolation” due to COVID-19 issued to them by the State 
of New York, the New York State Department of Health, a local New York Board of Health, or 
any New York government entity authorized to issue such an order, even if that order was issued 
prior to the March 18, 2020 effective date of the Law. 
 
If the employee is unable to work because the school of his or her minor dependent child is closed 
due to a mandatory or precautionary “order of quarantine or isolation” issued to the school by the 
State of New York, the New York State Department of Health, a local New York Board of Health, 
or any New York government entity authorized to issue such an order, the employee may be 
eligible to take paid family leave under the New York Paid Family Leave Law (the “NYPFL 
Law”). 
 
An employee is not eligible for leave under the Law if: 
 

• the employee is not subject to a mandatory or precautionary “order” of quarantine or 
isolation due to COVID-19, or the employee’s child’s school is not subject to such an order; 

• the employee is able to work remotely; 
• the employee is asymptomatic or has not yet been diagnosed; 
• no work is available; or 
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• the employee is subject to quarantine because of voluntary non-business travel to a country 
for which the Centers for Disease Control had issued a level two or three travel advisory, 
the travel advisory was provided to the employee, and the employee nevertheless chose to 
travel. However, such employee is eligible to use accrued leave provided by the employer, 
or to the extent that the employee does not have sufficient accrued leave, unpaid sick leave 
for the duration of the mandatory or precautionary quarantine or isolation. 

 
The Law is, thus, significantly narrower in its coverage than the recently enacted Families First 
Coronavirus Recovery Act (the “FFCRA”). 
 
Required Paid/Unpaid Leave 
 

Number of Employees1 Sick Leave and Benefits 
 

Employers with 10 or fewer New York-based 
employees as of January 1, 2020 and whose net 
income was $1 million dollars or less in the 
prior tax year. 
 

Unpaid sick leave until the order of quarantine 
or isolation ends. During the period of 
quarantine or isolation, the employee is 
eligible immediately for NYPFL benefits and 
disability benefits, concurrently, up to a 
maximum of $2,884.62 per week. 
 

Employers with 10 or fewer 10 New York-
based employees as of January 1, 2020 and 
whose net income was more than $1 million 
dollars in the prior tax year. 
 

At least 5 calendar days of paid sick leave at 
the employee’s regular rate of pay and then 
unpaid sick leave until the order of quarantine 
or isolation ends. After such 5 days of sick 
leave, the employee is eligible immediately for 
NYPFL benefits and disability benefits, 
concurrently, up to a maximum of $2,884.62 
per week. 
 

Employers with between 11 and 99 New York-
based employees as of January 1, 2020. 

At least 5 calendar days of paid sick leave at 
the employee’s regular rate of pay and then 
unpaid sick leave until the order of quarantine 
or isolation ends. After such 5 days of sick 
leave, the employee is eligible immediately for 
NYPFL benefits and disability benefits, 
concurrently, up to a maximum of $2,884.62 
per week. 
 

Employers with 100 or more New York-based 
employees as of January 1, 2020. 
 

At least 14 calendar days of paid sick leave at 
the employee’s regular rate of pay. 
 

 
 
1 The Act and guidance do not state whether the number of employees is to be calculated only on New York-based 
employees or all employees (wherever situated). We assume the calculation is determined by New York-based 
employees. 
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For hourly, part-time, commissioned salespeople, and other employees who are not paid a fixed 
wage, including temporary employees, employers should determine the employee’s pay by looking 
at a “representative period” of time to set the employee’s average daily pay rate. Employers should 
pay part-time employees for the number of days/amount of time during the 5 or 14 day period that 
they are entitled to receive paid sick leave, the pay they would otherwise have received if the 
employer’s operations continued in its normal course. 
 
The Law does not require employees to be paid for unused COVID-19 sick leave upon the 
termination of their employment. 
 
Documentation 
 
Although the Law and guidance are silent on the right of an employer to request documentation 
that an employee is subject to an “order of quarantine or isolation”, we assume that employers can 
request a copy of the order as a condition of granting paid sick leave, since such documentation is 
required by employees to apply for NYPFL benefits and disability benefits.  
 
Interplay with Other Laws 
 
Employers must provide COVID-19 sick leave to eligible employees in addition to any employer-
provided sick leave, and New York State or local mandates such as the NYC Earned Safe and Sick 
Time Act, the Westchester County Earned Sick Leave Law, the NYPFL Law, and New York 
disability benefits. 
 
The Law expressly provides that the sick leave and/or benefits to be received under the Law will 
not be in addition to the sick leave and/or benefits provided by any federal COVID-19 law or 
regulation (such as the FFCRA). Thus, if employers are also subject to the FFCRA, their 
employees must take FFCRA paid leave and benefits first. If the Law provides leave or benefits 
greater than are allowed under the FFCRA, employees can claim additional leave and benefits 
under the Law only to the extent the sick leave and/or benefits available under the Law are more 
generous than the sick leave and/or benefits available under the FFCRA. 
 
Job Restoration and Protection From Retaliation 
 
Employees who take leave under the Law generally must be restored to their former positions 
(with the same pay and other terms and conditions of employment) upon return from leave. 
Employers may not discriminate or retaliate against employees because they have taken leave 
under the Law. 
 
Although the Law and guidance do not address the issue, we assume that the Law (like the 
federal Family and Medical Leave Act) does not prohibit employers from taking employment 
actions for legitimate business reasons, such as layoffs that would have occurred regardless 
of whether an employee took leave under the Law. 
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Enforcement 
 
No private right of action exists for violation of the Law. Instead, employees may file complaints 
against their employers with the New York State Department of Labor. 
 
Further Steps 
 
Employers should consider revising existing sick leave policies with temporary provisions that 
account for the new federal and state laws.* 
 
 

*  *  * 
 
 
For more information about this Legal Advisory or assistance with compliance, please contact Paul 
Pincus at (212) 588-0022 or php@orllp.legal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
__________________________ 
 
* This Legal Advisory is provided for informational purposes only. It does not constitute legal or tax advice. Recipients 
should consult with their own legal and tax counsel before taking any actions based on the information contained in 
this Advisory. 

mailto:php@orllp.legal
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Benefits
What benefits can I use for COVID-19
quarantine leave?

If you are under a mandatory or
precautionary order of quarantine or isolation
issued by the State, New York State Department
of Health, local Board of Health, or other
authorized government entity you may be
eligible for job-protected sick leave and
compensation through a combination of
disability and Paid Family Leave benefits.

If you work for an employer with 10 or
fewer employees as of January 1, 2020
and your employer made more than $1
million in 2019: Your employer is required to
provide you with five days of paid sick leave.
After those days are used, you may be
eligible for compensation for the remainder
of your quarantine by applying for Paid
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Family Leave and disability benefits.
 
If you work for an employer with between
11-99 employees as of January 1,
2020: Your employer is required to provide
you with five days of paid sick leave. After
those days are used, you may be eligible for
a combination of Paid Family Leave and
disability benefits.
 
If you work for an employer with 100 or
more employees as of January 1,
2020: Your employer is required to provide
you with 14 days of paid sick leave for a
COVID-19-related quarantine, which should
cover the period of mandatory or
precautionary quarantine or order of
isolation.
 
If you work for a public employer: All public
employers (for example, town, public school,
public college or university, district, county,
city, village, fire district and state), must
provide at least 14 days of paid sick leave,
regardless of how many employees they
have.

 

What is the maximum pay I will receive for
COVID-19 quarantine leave?

If you work for a public employer or an
employer with more than 100 employees as
of January 1, 2020, you are entitled to at
least 14 days of paid sick leave at your
regular rate of pay.
 
If you work for an employer with 11 or more
employees or for an employer with fewer
than 10 employees as of January 1, 2020,
whose income was greater than $1 million
dollars in 2019 you are entitled to at least 5
sick days at your regular rate of pay.  After
those days are used, you may be eligible to
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receive your weekly wages through a
combination of Paid Family Leave and
disability benefits up to a maximum of
$2,884.62 per week.
 
If you work for an employer with fewer than
10 employees as of January 1, 2020, whose
income was $1 million dollars or less in
2019, then you may be eligible to receive
your weekly wages through a combination
of Paid Family Leave and disability benefits
up to a maximum of $2,884.62 per week.

 

At what rate of pay does leave need to be
paid?

For the applicable paid leave period (5 or 14
days), employers must pay the amount that the
worker would have otherwise received had they
been continuing to work for that period based
upon the amount that the employee was
scheduled or would have been scheduled had
the employer’s operations continued in its
normal due course. Employees who work a fixed
schedule or are paid a salary should simply
continue to receive pay for the applicable
period. For hourly, part-time, commissions
salespeople, and other employees who are not
paid a fixed wage, employers should determine
the employee’s pay by looking at a
representative period of time to set the
employee’s average daily pay rate.

 

How many days of leave are part-time
employees required to be paid for?

Part-time employees should be paid for the
number of days/amount of time during 5 or 14
day period that they are required to receive pay
that they would have otherwise received had
the employer’s operations continued in its
normal due course.
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Is the number of paid days work or calendar
days?

The number of paid days is calendar days, and
the pay required should represent the amount
of money that the employee would have
otherwise received for the 5 or 14 day period.

 

When is payment required to be made to
employees eligible to receive paid sick leave?

The paid sick leave payments are subject to the
frequency of pay requirements of Section 191 of
the Labor Law, and leave payments should be
made in the paycheck for the applicable pay
period for the leave.

 

Will I have to repay the benefits I receive
during COVID-19 quarantine leave?

No, you are not required to repay any benefits.

 

Is there a waiting period before I will receive
my Paid Family Leave/disability benefits
quarantine leave benefits?

No, there is no waiting period for benefits
claimed as a result of a mandatory or
precautionary quarantine or order of isolation.

 

Is quarantine leave available retroactively?

Yes. You may take quarantine leave if you are
still currently under a mandatory or
precautionary order of quarantine or isolation
issued by the State, department of health, local
board of health, or government entity even if
that order was issued prior to the enactment of
the COVID-19 quarantine leave.

 

Can my employer require me to use my
existing sick leave accruals or other accruals
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(paid time off) for a COVID-19 quarantine
order?
No. Employers required to provide paid sick
leave must provide that leave separate from any
accruals.

 

Is my job protected during COVID-19
quarantine leave?

Yes, you cannot be fired because you took
leave. Your employer cannot fire you or take
action against you because you took leave and
you are entitled to be restored to the position
you held prior to taking leave. Any COVID-19
quarantine leave should not be counted as an
absence that may lead to or result in discipline,
discharge, demotion, suspension, or any other
adverse action.

You may file a complaint with the Department of
Labor at: www.labor.ny.gov/COVIDcomplaint
(https://www.labor.ny.gov/COVIDcomplaint)

NEXT SECTION  Continue

Eligibility

Eligibility
What if I independently decide to quarantine -
can I take COVID-19 quarantine leave?

This new law provides benefits in cases where
an individual is under an order of quarantine –
either mandatory or precautionary. Entities that
may issue an “order” include the State of New
York, New York State Department of Health,

https://www.labor.ny.gov/COVIDcomplaint
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local Board of Health or any government entity
authorized to issue such order. 

 

My child’s school is closed due to
Coronavirus/COVID-19. Can I take Paid Family
Leave/disability benefits quarantine leave to
stay home with them?

It depends. If the school is closed due to a
mandatory or precautionary order of quarantine
or isolation issued by the State, department of
health, local board of health, or government
entity, you may be eligible to take paid family
leave. If your child’s school closes for
preventative social distancing, you may want to
check with your employer to see if there are any
benefits that may be available to you. 

 

I have been quarantined due to
Coronavirus/COVID-19. Can I take Paid Family
Leave/disability benefits quarantine leave for
myself?

Yes, if you are under a mandatory or
precautionary order of quarantine or isolation
issued by the State, department of health, local
board of health, or government entity, you may
be eligible to take disability and Paid Family
Leave benefits for yourself unless you are not
showing symptoms and are physically able to
work through remote access or similar means. 
You must use your available quarantine paid
sick leave before taking Paid Family Leave and
disability benefits, and then you can apply for
these benefits for the remainder of your
quarantine.

 

I’m able to work from home but I’m under a
mandatory or precautionary quarantine. Am I
eligible for quarantine leave?

No, if you are not showing symptoms and are
physically able to work through remote access
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or similar means you are not eligible for
quarantine leave.

 

What if I am quarantined because I have
recently returned from traveling to another
country?

You are not eligible for quarantine leave if you
are subject to a quarantine because you
voluntarily traveled to a country with level two or
three health notice from the CDC if your travel
was not at the direction of your employer and
you were provided notice of the travel health
notice and knew about this restriction in the
new law.

 

Does my citizenship or immigration status
affect my eligibility for COVID-19 Paid Leave?

No, citizenship or immigration status is not a
factor in eligibility.

 

What if my employer temporarily closes or
goes out of business because of COVID-19?

You may be eligible for Unemployment
Insurance.  For more information or to apply
online, visit the NYS Department of Labor
website (http://www.labor.ny.gov/) .

NEXT SECTION  Continue

How to Apply

How to Apply

http://www.labor.ny.gov/
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Do I have to apply for COVID-19 quarantine
leave?
You do not have to apply for paid sick days if
your employer is required to offer them. If you
run out of sick days from your employer, then
you would need to apply for Paid Family Leave
and disability benefits for compensation during
the rest of your quarantine.

 

How do I apply for the Paid Family
Leave/disability benefits component of COVID-
19 quarantine leave for myself?

To apply for Paid Family Leave/disability benefit
compensation during a quarantine, notify your
employer and submit your completed request
for paid family leave forms to your employer’s
insurance carrier no later than 30 days from
your first day of leave to avoid losing any
benefits.

You will need to complete the Request for
COVID-19 Quarantine Leave for Yourself
(http://docs.paidfamilyleave.ny.gov/content/main/forms/
 form package, which includes two forms:

Request for COVID-19 Quarantine DB/PFL -
Self (Form SCOVID19) 

Request for Paid Family Leave (Form PFL-1) 
You will need to complete the employee
sections on both forms in the package.

Then send these completed forms to your
employer to complete the employer sections on
both forms.  Your employer has three business
days to complete these sections and return the
forms to you. If you do not receive the forms
within three business days, you can proceed to
the next step and submit your application.

Next, you will submit your completed forms
together with your mandatory or precautionary
order of quarantine or isolation issued by the
State, department of health, local board of

http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/scovid19.pdf
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health, or government entity to your employer’s
disability and Paid Family Leave insurance
carrier.

The insurance carrier must pay or deny your
claim within 18 calendar days of receiving your
completed request.

 

How do I apply for the Paid Family Leave
benefits of COVID-19 quarantine leave if I am
unable to work because my minor dependent
child is subject to a quarantine order?

You need to complete the Request for COVID-19
Quarantine Leave for Minor Dependent Child
(http://docs.paidfamilyleave.ny.gov/content/main/forms/
 form package, which includes two forms:

 Request for COVID-19 Quarantine PFL -
Child (Form CCOVID19) 
(http://docs.paidfamilyleave.ny.gov/content/main/for

 Request for Paid Family Leave (Form PFL-1) 
You will need to complete the employee
sections on both forms in the package.

Then send these completed forms to your
employer to complete the employer sections on
both forms.  Your employer has three business
days to complete these sections and return the
forms to you. If you do not receive the forms
within three business days, you can proceed to
the next step and submit your application.

Next, you will submit your completed forms
together with your mandatory or
precautionary order of quarantine or isolation
issued by the State, department of health, local
board of health, or government entity to your
employer’s disability and paid family leave
insurance carrier.

The insurance carrier must pay or deny your
claim within 18 calendar days of receiving your
completed request.

 

http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/ccovid19.pdf
http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/ccovid19.pdf
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Where do I get an application for the Paid
Family Leave/disability benefits component of
COVID-19 quarantine Leave?

All forms are located
at PaidFamilyLeave.ny.gov/COVID19
(https://paidfamilyleave.ny.gov/COVID19) . You may
also be able to obtain them from your
employer’s insurance carrier.

 

Where do I send my completed application for
Paid Family Leave/disability benefits
quarantine leave?

Submit your completed request package to your
employer's disability and Paid Family Leave
insurance carrier within 30 days after the start of
your leave. For information on who your
employer’s carrier is, you should ask your
employer or check part B of the PFL-1 form after
your employer completes their section.

 

 How long do I have to submit my disability
benefit and Paid Family Leave application for
quarantine leave?
You must submit your Paid Family Leave
application within 30 days from the first day you
are taking leave to avoid losing any benefits.

 

When will I get paid for the disability benefit
and Paid Family Leave portion of my
quarantine leave?

Your employer’s insurance carrier must pay or
deny benefits within 18 calendar days of
receiving your completed request for benefits.
To ensure timely payment, make sure you
completely fill out the required forms and attach
the order of mandatory or precautionary
quarantine.

 

https://paidfamilyleave.ny.gov/COVID19
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My employer is refusing to complete their
section on the Request for COVID-19
Quarantine form. What do I do?

If it has been more than three business days
since you provided your employer with the
completed Request for COVID-19 Quarantine
Leave package, you may submit the forms you
filled out, along with the mandatory or
precautionary order of quarantine or isolation to
your employer’s Paid Family Leave insurance
carrier. The carrier may not deny your request
solely because the employer’s sections are not
completed.

 

As an employer, what part of the Paid Family
Leave/disability benefits quarantine leave
application do I need to fill out?

As the employer your responsibility is to
complete and return to the employee Part B of
the Request for Paid Family Leave (Form PFL-1)
and either section 3 of the Request for COVID-
19 Quarantine DB/PFL section 4 of the Request
for COVID-19 Quarantine PFL - Child, depending
on the leave the employee is requesting. These
sections must be completed and returned to the
employee within three business days.

NEXT SECTION  Continue

Disputes

Disputes
It has been more than 18 days since my
insurance carrier received my completed
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request for DB/PFL quarantine leave and they
still have not paid or denied it. What should I
do?

If it has been more than 18 days since the
insurance carrier received your completed
request, you may file a request for arbitration
based on the carrier’s untimely decision.
Arbitration is handled by NAM (National
Arbitration and Mediation). More information can
be found on NAM’s website
(http://www.nyspfla.com/) .

 

What if I received a denial?

If you received a denial of Paid Family Leave
benefits, you may file a request for arbitration to
have your claim reviewed by a neutral arbitrator.
Arbitration is handled by NAM (National
Arbitration and Mediation). More information can
be found on NAM’s website
(http://www.nyspfla.com/) .

NEXT SECTION  Continue

Complaints

Complaints
My employer isn’t giving me the required
number of sick days for COVID-19 quarantine
leave. What do I do?

If your employer is not providing you with the
required number of sick days for COVID-19
quarantine leave, you may file a complaint with
the Department of Labor at:

http://www.nyspfla.com/
http://www.nyspfla.com/
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www.labor.ny.gov/COVIDcomplaint
(https://www.labor.ny.gov/COVIDcomplaint)

 

My employer isn’t paying me my full wages for
the sick days I’m taking during my COVID-19
quarantine leave. What do I do?

If your employer is not properly paying you for
your sick days for COVID-19 quarantine leave,
you may file a complaint with the Department of
Labor at: www.labor.ny.gov/COVIDcomplaint
(https://www.labor.ny.gov/COVIDcomplaint)

 

My employer is directing me to report to work
but I work for a non-essential business. What
do I do?

If you work for a non-essential business, you
may not be forced to go to the worksite or
otherwise threatened if you do not work at a
place other than your home. If your employer is
not following these rules, you may file a
complaint with the Department of Labor at:
www.labor.ny.gov/COVIDcomplaint
(https://www.labor.ny.gov/COVIDcomplaint)

 

I know of a non-essential business that is
open. How do I report this?

If you know of a non-essential business that is
operating and shouldn’t be you may file a
complaint with the Department of Labor at:
www.labor.ny.gov/COVIDcomplaint
(https://www.labor.ny.gov/COVIDcomplaint)

NEXT SECTION  Continue

Obtaining a Quarantine
Order

https://www.labor.ny.gov/COVIDcomplaint
https://www.labor.ny.gov/COVIDcomplaint
https://www.labor.ny.gov/COVIDcomplaint
https://www.labor.ny.gov/COVIDcomplaint
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Obtaining a
Quarantine Order
What proof do I need to submit with my
DB/PFL quarantine leave claim? 

You must submit an order from your local health
department indicating you or your minor child is
under a precautionary or mandatory order of
quarantine or isolation. 

 

Where do I get the order of quarantine or
isolation?

You should be able to obtain an order from your
local health department. The orders will be
available in electronic or paper format. For a list
of local health departments, go to:
https://www.health.ny.gov/contact/contact_informa
(https://www.health.ny.gov/contact/contact_information/
.

 

What if my local health department is unable
to immediately provide me with an order?

If your local health department is unable to
immediately provide you with the order of
quarantine or isolation, you should submit
documentation from a licensed medical
provided that has treated you (or your minor
dependent child), attesting that you (or your
child) qualify for the order to your employer’s
PFL insurance carrier with your quarantine leave
request package. You should follow up with your
local health department and submit the order
from your local health department to your
employer’s PFL insurance carrier as soon as it is
available. Local health departments must
provide the requested orders within 30 days.

 

How are quarantine leave claims verified?

https://www.health.ny.gov/contact/contact_information/
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PFL insurance carriers may reach out to
employees to verify any information they have
submitted as part of their quarantine leave
claim.

 

Where can I obtain more information about
orders of quarantine or isolation?

For additional information, please visit the New
York State Department of Health website at
https://coronavirus.health.ny.gov/home
(https://coronavirus.health.ny.gov/home) .

 

What does the documentation from my
licensed medical provider have to include if I
am subject to an order of quarantine or
isolation?

Mandatory Isolation: If you are subject to
mandatory isolation, the attestation must say:

�. You have tested positive for COVID-19; or
�. Testing is not currently available for you, but

you have COVID-19 symptoms and have had
contact with a known COVID-19 case.

 

Mandatory Quarantine: If you are subject to a
mandatory quarantine, the attestation must say:

�. You have been in close contact with
someone who has tested positive for
COVID-19 or who is currently in mandatory
isolation; or

�. You have COVID-19 symptoms and have
returned within the past 14 days from a
country designated with a level 2, 3, or 4
advisory for COVID-19.

 

Precautionary Quarantine: If you are subject to
a precautionary quarantine, the attestation must
say:

https://coronavirus.health.ny.gov/home
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�. You are asymptomatic and have returned
within the past 14 days from a country
designated with a level 2, 3, or 4 advisory
for COVID-19; or

�. You have been determined to have had
proximate exposure with someone who has
tested positive for COVID-19 while that
person was symptomatic.

 

What does the documentation from a licensed
medical provider have to include if my minor
dependent child is subject to an order of
quarantine or isolation?

Mandatory Isolation: If your child is subject to
mandatory isolation, the attestation must say:

�. Your child has tested positive for COVID-19;
or

�. Testing is not currently available for your
child, but your child has COVID-19
symptoms and has had contact with a
known COVID-19 case.

 

Mandatory Quarantine: If your child is subject
to a mandatory quarantine, the attestation must
say:

�. Your child has been in close contact with
someone who has tested positive for
COVID-19 or who is currently in mandatory
isolation; or

�. Your child has COVID-19 symptoms and has
returned within the past 14 days from a
country designated with a level 2, 3, or 4
advisory for COVID-19.

 

Precautionary Quarantine: If your child is
subject to a precautionary quarantine, the
attestation must say:

�. Your child is asymptomatic and has returned
within the past 14 days from a country
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designated with a level 2, 3, or 4 advisory
for COVID-19; or

�. Your child has been determined to have had
proximate exposure with someone who has
tested positive for COVID-19 while that
person was symptomatic.
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